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4) 13 Claim{s) 1-10 is/are pending in the application. 
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5) 0 Claim(s) is/are allowed, 

6) IE Claim(s) 1-10 is/are rejected. 
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Application Papers 
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1 . Claims 1-10 are rejected imder 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which apphcant regards as 
the invention. 

It is unclear within claims 1 and 9 if the claimed substitution of the CFC-1 1 with the 
claimed azeotropic or near azeotropic foaming compositions requires replacement of the entire 
CFC-11 component. 

2. Claims 1-10 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to comply with 
the written description requirement. The claim(s) contains subject matter which was not 
described in the specification in such a way as to reasonably convey to one skilled in the relevant 
art that the inventor(s), at the time the application was filed, had possession of the claimed 
invention. 

Applicants have failed to provide support for the claimed subject matter. Applicants have 
amended their claims to be in Jepson format and have stated that the improvement comprises 
substituting CFC-1 1 with the claimed azeotropic or near azeotropic foaming compositions. As 
interpreted, these claims require the exact substitution of CFC-1 1 with the claimed azeotropic or 
near azeotropic foaming compositions; in other words, the same foaming conditions and quantity 
of blowing agent that is used with CFC-1 1 must be able to be used with the claimed azeotropic 
or near azeotropic foaming con5)ositions. However, applicants have not provided support for 
such claims. Applicants' specification fails to disclose and the examples have not established 
that the claimed invention can be practiced by merely substituting CFC-1 1 for the claimed 
azeotropic or near azeotropic foaming con:5)ositions while holding all variables, such as quantity 
of components, and conditions the same. In fact, apphcants' examples on page 33 of the 
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specification support the position that support does not exist for the claimed substitution, since 
the respective examples employing CFC-1 1 and the claimed azeotropic or near azeotropic 
foaming compositions differ in terms of quantities of water, blowing agent, and isocyanate and 
further differ in terms of density. Furthermore, applicants have not provided support for the 
claims as amended, in that applicants have failed to disclose CFC-1 1 blown foams having the 
claimed range of density for all polyurethane foam formulations encompassed by the claims. 
Applicants have only provided support for a specific formulation having a density of exactly 30 
kg/m^ (see example a). 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
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invention was made in order for the examiner to consider the appUcability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C, 103(a). 

4. Claims 1-4, 9, and 10 are rejected under 35 U.S.C. 102(b) as being anticipated by Klug et 
al. C882 or '016 or '931). 

Patentees disclose azeotropic conpositions and their use as blowing agents for 
polyurethane foams, wherein compositions that correspond to appUcants' compositions are 
disclosed. See abstracts. Since azeotropic compositions are disclosed, applicants' percent 
compositions are considered to be inherently met by the references. 

5. Claims 1-4, 9, and 10 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Klug et al. C882 or '016 or '931). 

Patentees disclose azeotropic compositions and their use as blowing agents for polyurethane 
foams, wherein applicants' claimed compounds of the claimed composition are encompassed by 
the disclosed formulas for the components of the disclosed azeotropic composition. See 
abstracts. Since azeotropic compositions are disclosed, applicants' percent compositions are 
considered to be met by the references. Though patentees fail to specifically exemplify 
applicants' claimed component species, the position is taken in view of the disclosures of the 
prior art that it would have been obvious to select a fluoroether and a hydrofluorocarbon that 
satisfy the conditions of the aforementioned formulas and to utilize the resuking azeotropic blend 
in its art recognized capacity as a blowing agent for the production of polyurethane foam. The 
position is additionally taken that controlUng the density of the foam to arrive at a certain or 
specific density value amounts only to the control or optimization of result effective variables. 
In re Boesch, 617 R2d 272, 205 USPQ 215 (CCPA 1980). 
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6. Claims 5-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over Klug et al. 
C882 or '016 or '93 1) in view of Barthelemy et al. ('320). 

As aforementioned, Klug et al. are considered to disclose azeotropic compositions and 
their use as blowing agents for polyurethane foams that at the least render obvious appUcants' 
azeotropic composition and their method for producing a polyurethane foam However, while 
Klug et al. are silent regarding the use of additional blowing agents, such as water or carbon 
dioxide, within polyurethane foam formulations, the use of water in combination with 
fluoroether azeotropes as blowing agents for polyurethane foams was known at the time of 
invention. This position is supported by the teachings of Barthelemy et al. ('320). See Table III. 
Therefore, the position is taken that it would have been obvious to utilize water and carbon 
dioxide (inherently generated by the use of the water blowing agent) as additional blowing 
agents with the foam formulations of Klug et al. so as to arrive at the instant invention. 

7. Applicants' arguments have been considered; however, the examiner's positions set forth 
within the previous Office action have been maintained in their entireties. Additionally, 
appHcants have essentially argued that the prior art fails to teach the use of apphcants' claimed 
blowing agents as substitutes for CFC-1 1 . In response, the position is taken that the prior art 
serves to teach the use of applicants' azeotropic or near azeotropic compositions as blowing 
agents for polyurethane foanfis and that the disclosed blowing agents would be understood by one 
of ordinary skill to be viable replacements for virtually any conventional blowing agent, 
including CFC-1 1 . As has been argued within paragraph 2 of this Office action, not even 
appUcants disclose exact substitution of CFC-1 1 with their blowing agent compositions within a 
polyurethane foam. 
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8. Applicants' arguments with respect to the declaration, filed August 17, 2005, have been 
considered; however, the declaration remains deficient for the reasons previously set forth. 
Specifically, the example of the declaration is not commensurate in scope with the claims, with 
respect to species of components or quantities of components, and it is by no means clear that 
applicants' results are unexpected. It has been held that where the general conditions of a claim 
are disclosed in the prior art, discovering the optimum or workable ranges involves only routine 
skill in the art. In reAller, 105 USPQ 233. In re Reese, 129 USPQ 402. Furthermore, regarding 
applicants' showings that other blowing compositions yield unsuitable foams, the position is 
taken that it is to be presumed that skilled workers would as a matter of course, if they do not 
immediately obtain desired results, make certain experiments and adaptations, within the skill of 
the con5)etent worker; therefore, the failures of experimenters who have no interest in 
succeeding should not be accorded great weight. In re Michalek, 162 F.2d 229, 74 USPQ 107 
(CCPA 1947); In re Reid, 179 F.2d 998, 84 USPQ 478 (CCPA 1950). Applicants' arguments 
have not rectified these deficiencies. 

9. Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, TfflS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1 . 136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
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CFR 1 . 136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication should be directed to R. Sergent at telephone 
number (571)272-1079. 



R. Sergent 
July 9, 2006 




RABON SERGENT 
PRIMARY EXAMINER 



